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QUESTION PRESENTED 

1. Whether Sections 104 and 105 of Title 19 of the Dis¬ 
trict of Columbia Code, the purpose of which is to 
prevent fraud and validate wills by depriving attest¬ 
ing witness, examined as such, from taking any bene¬ 
ficial interest therein, are applicable so as to deprive 
the devisees under the residuary clause of the will of 
their equal share when said will has been validated 
and no fraud is present or alleged, and the devise to 
the witnesses is the same quality and quantity as they 
as heirs, would have taken had there been no will? 

2. In the event the Court holds the Code provisions, 
supra, applicable, and the devises to the appellants 
null and void, are the appellants as heirs at law en¬ 
titled to share equally with the other heirs in the 
division and distribution of such void devises under 
the will according to the laws of descent and distri¬ 
bution? 
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IN THE 


United States Court ol Appeals 

Fob the District op Columbia Circuit 


No. 12907 


Sabah Manoukian and Gloria Tatigian, Appellants, 

v. 

John Tomasian, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The United States District Court for the District of 
Columbia had jurisdiction under Title 11, Sections 503 and 
504 of the District of Columbia Code. The decision from 
which the present appeal is taken was a final decision of 
the District Court of the United States for the District of 
Columbia, wherefore this Court has jurisdiction of the 
appeal under the provisions of Title 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 

In the instant case the pertinent facts are not in dispute. 

Mrs. Kohar Tomasian, late a citizen of the United 
States of America and a resident of the District of Colum¬ 
bia, departed this life on the 12th day of April, 1953, 
leaving a paper writing in the nature of a Last Will and 
Testament bearing date of 1949, approximately four (4) 
years before her death, in which the appellants herein were 
named executrices and in which, after making one specific 
or special bequest to a charitable institution, she gave, de¬ 
vised and bequeathed all the rest and residue of her estate 
to her six children, naming each one, share and share 
alike, which said Last Will and Testament was filed in the 
office of the Register of Wills for the District of Columbia. 
(Appellants App. 4-5) 

The said testatrix was survived by her said six children, 
each one of them being at the time of her death over the 
age of twenty-one years, and otherwise sui juris. The six- 
named children, including the appellants herein, are: 

Mrs. Sarah Manoukian, 4206 River Road N. W., 
Washington, D. C. 

Mr. John Tomasian, 3018 R Street N. W., Washing¬ 
ton, D. C. 

Mr. Myron Tomasian, 2750 A Chalmers Ave., Phila¬ 
delphia, Pa. 

Mrs. Virginia Margarian, Long Pond RFD #2, 
Lowell, Mass. 

Mr. Alphonse Tomasian, 4206 River Road, Wash¬ 
ington, D. C. 

Mrs. Gloria Tatigian, 4306 Fessenden St. N. W., 
Washington, D. C. 

and the testatrix left no other heirs at law or next of kin. 

The appellants, Sarah Manoukian and Gloria Tatigian, 
filed a petition for letters testamentary, praying that such 
letters testamentary be granted unto them and that they 
be authorized to file a special bond. 
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Each of the aforesaid six children executed and filed 
a Waiver and Consent to Probate said Last Will and Testa¬ 
ment, wherein each expressly waived citation or notice of 
publication insofar as each was concerned; and each ex¬ 
pressly waived his or her right to file a caveat to said 
will, and each consented and requested that the said will 
be admitted to probate and record as the Last Will and 
Testament of the decedent; that letters testamentary be 
granted to Sarah ManouMan and Gloria Tatigian, formerly 
Gloria Tomasian, executrices nominated in said will, and 
appellants herein; and that they not be required to file 
bond for faithful performance. 

On July 28,1953, the U. S. District Court for the District 
of Columbia, Holding Probate Court, entered an order ad¬ 
mitting the said will to probate and record. 

On August 11,1953, Bolitha J. Laws, Chief Judge of the 
United States District Court, Holding Probate Court, en¬ 
tered an order appointing the appellants, Sarah Manoulrian 
and Gloria Tatigian executrices of the said will and com¬ 
mitting unto them administration of all money, goods, 
chattels, rights and credits of the said deceased; and im¬ 
mediately thereafter the said executrices assumed said 
responsibility. 

The testatrix was of Armenian birth, and was not edu¬ 
cated in the ways and customs and laws of her adopted 
country, the United States, and when she decided to make 
her last Will and Testament she consulted a friend of 
Armenian extraction, who had been educated in the United 
States, and who spoke and understood her language; and 
she told him that she wanted to prepare her will, and 
that after making a special bequest to a charitable insti¬ 
tution she wanted each of her six children to share and 
share alike in her estate. He prepared the will in accord¬ 
ance with her wishes and turned it over to her for execu¬ 
tion. She, not being aware of the legal problems that could 
arise as the result of the District of Columbia provision 
innocently, and in such ignorance of the law, requested her 
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two daughters, appellants herein, to witness her will. The 
appellants herein complied with their mother’s request and 
served as sole attesting witnesses to her will. At the time 
Gloria Tatigian signed the will as a witness she was in 
the room with her mother who had previously signed the 
will at the table in the other corner of the room, and who 
thereafter said to her, in effect, this is my will, please sign 
as witness, and she took the will back to the table or desk 
and signed her name as witness. Several days later her 
mother, the testatrix, took her will over to the home of 
her eldest daughter, Sarah Manouldan, handed her will 
over to her on the porch, saying that it was her will and 
requested her to sign said will as witness. Sarah left her 
mother on the porch and went into her house where she 
signed said will as a witness. 

The said Sarah and Gloria were thereby the sole attest¬ 
ing witnesses to their mother’s said will and were accord¬ 
ing to law examined as witnesses concerning the execution 
of said will. 

Said appellants together with their aforesaid brothers 
and sister were individually named as residuary devisees 
and legatees, share and share alike, in said will. 

The personal estate amounted to little or nothing and 
was not adequate to pay outstanding bills for hospital, 
medical, utilities and other miscellaneous accounts, part of 
which bills were paid by the parties to this suit. 

The net asset of the said estate consisted of Lot 34 in 
Square 2151, improved by premises 1735-37 Wisconsin 
Avenue, N. W., Washington, D. C., which property was 
sold through a real estate broker for $25,500. The deed, ac¬ 
cording to the terms of the residuary clause in the will, was 
executed by each of the said six children, devisees herein, 
including the parties hereto; and after settlement costs, 
the special or specific bequest and outstanding bills were 
paid, the title company issued its check in the amount of 
$23,352.68, payable to all six children named in the resi- 
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duary clause, representing the net proceeds of the sale 
and of the estate. The said check has been and is in the 
cnstody of the executrices and has been and is in the 
safe of Charles 0. Pratt, attorney for the estate. It has 
never been cashed. 

On August 13, 1954, John Tomasian, brother of the ap¬ 
pellants, and the appellee, filed a “Complaint for Construc¬ 
tion of the Effect of Title 19, Sections 104 and 105, Dis¬ 
trict of Columbia Code, On 'Will and For Instructions 
to Executors.’’ This was more than one year after the 
will was probated and letters testamentary were granted. 
(Appellants App. 2-5) 

On September 2, 1954, appellants filed an answer to 
the complaint, praying that the Court adjudge, order 
and decree that the appellants herein be entitled to take 
their equal share in accordance with the terms of their 
mother’s will in the same manner as their sister and 
brothers; that the Court dismiss the complaint herein 
and that the Court grant such other and further relief as 
to the Court seemed just and proper. (Appellants App. 
6-9) 

Subsequent thereto numerous motions were filed by both 
parties to the suit together with points and authorities, 
and were argued in open court. 

On June 28, 1955, Edward M. Curran, Judge of the 
United States District Court For The District of Colum¬ 
bia, having heard the arguments in Court and having 
studied the pleadings therein filed a memorandum opinion 
as follows: 

“Defendants’ motion to dismiss plaintiff’s com¬ 
plaint and to dismiss plaintiff’s motion for summary 
judgment on the grounds of the statute of limitations 
is denied. Plaintiff’s motion for summary judgment 
is granted, and the defendants’ motion for summary 
judgment is denied. The defendants being the sole at¬ 
testing witnesses to the will of the late Kohar Toma- 
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sian, and also having been examined as witnesses con¬ 
cerning the execution of the will, are barred from 
taking any share as any snch devise, legacy, estate, 
interest, gift or appointment, so far as concerns them, 
is null and void, and their void shares shall be in¬ 
cluded in the residuary clause of the will, and the 
four remaining residuary devisees and legatees, 
namely, John M. Tomasian, Myron Tomasian, Vir¬ 
ginia Margarian and Alphonse Tomasian, shall take 
the whole of the estate. Counsel for the plaintiff will 
prepare the appropriate order. (Appellants App. 24- 
25) 

(s) Edwaud M. Curran 
Judge 17 

On July 18, 1955, Judge Curran filed Findings of Fact, 
Conclusions of Law, and Order Granting Motion For Sum¬ 
mary Judgment pursuant to his aforesaid memorandum 
opinion, in which he held that appellants, Sarah Manou- 
kian and Gloria Tatigian are barred from taking any share 
in the estate; that any devise, legacy, estate, interest, gift 
or appointment, so far as concerns the defendants, appel¬ 
lants herein, is null and void; and their shares shall be 
included in the residuary clause of the will; and the four 
remaining devisees and legatees, John M. Tomasian, 
Myron Tomasian, Virginia Margarian,' and Alphonse 
Tomasian shall take the whole of the estate. (Appellants 
App. 26-27) 


STATUTES INVOLVED 

Comp. Slai., D. C. p. 557, Sec. 5; District of Columbia Code. 

Title 19, Section 104 

“If any person shall attest the execution of any will or 
codicil to whom any beneficial devise, legacy, estate, inter¬ 
est, gift, or appointment of or affecting any real or per¬ 
sonal estate, other than and except charges on lands, tene¬ 
ments or hereditaments for payment of any debt or debts, 
shall be thereby given or made, such devise, legacy, estate, 
interest, gift, or appointment, shall, so far only as con- 
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cerns such person attesting the execution of such will or 
codicil, or any person claiming under him, be utterly null 
and void; and such person shall be admitted as a witness 
to the execution of such will or codicil; notwithstanding 
such devise, legacy, estate, interest, gift or appointment 
mentioned in such will or codicil.” (25 Geo. II, Ch. 6, Sec. 
1, 1752; Kilty’s Rep. p. 253; Alex. Br. Stat. p. 781). 

Comp. Stat. D. C. p. 558. Sec. 7; District of Columbia Code. 

Title 19. Section 105 

“No person to whom any beneficial estate, interest, gift, 
or appointment shall be given or made, which is null and 
void under Section 19-104, and who shall have been ex¬ 
amined as a witness concerning the execution of such will 
or codicil, shall, after he shall have been so examined, 
demand or take possession of or receive any profits of or 
from any such estate, interest, gift, or appointment so 
given or made to him in or by such will or codicil; or 
demand, receive, or accept from any person or persons 
whatsoever, any such legacy or bequest, or any satisfac¬ 
tion or compensation for the same, in any manner, or un¬ 
der any colour or pretense whatsoever.” (25 Geo. II, 
Ch. 6, Sec. 7, 1752; Kelty’s Rep. p. 253; Alex. Br. Stat. pi 
783; Comp. Stat. D.C. p. 558, Sec. 7). 

STATEMENT OF POINTS 

1. The trial court erred in holding that the aforesaid 
sections of the District of Columbia Code are applicable 
to the appellants, defendants below, and thereby depriv¬ 
ing them of their equal share under the residuary clause 
of the said will as witnesses to the execution of the will, 
who were examined as such according to law when the 
will was valid and probated and no fraud was involved 
or alleged. 

2. The trial court erred in depriving the appellants their 
equal share of the estate as heirs at law and next of kin 
according to the law of descent and distribution. 
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SUMMARY OF ARGUMENT 

Sections 104 and 105 of Title 19 of the District of Colum¬ 
bia Code, supra do not apply to the appellants in this 
case because the historical and intended purpose of said 
provisions is to prevent fraud and validate a will by de¬ 
priving a witness to the execution of the will who was ex¬ 
amined as such from taking any beneficial interest there¬ 
in ; whereas, in the instant case there was no fraud present 
or alleged and the will was probated as a valid will; and 
therefore, there is no legal or equitable reason for apply¬ 
ing said code provisions and thereby defeating the natural 
and expressed intent of the will and the laws of descent 
and distribution in the absence of a valid wilL 

ARGUMENT 
POINT I 

It is the undisputed and expressed intention of the 
testatrix that each of her six children, including the ap¬ 
pellants herein, should share and share alike in her estate 
and this intention was expressed clearly in paragraph 3, 
the residuary clause of her will, as follows: 

“I give, devise and bequeath all of the rest and 
residue of my property, real, personal and mixed, 
howsoever and wheresoever situated, now owned by 
me or may be acquired hereafter, equally and share 
and share alike , to my six children, namely, Mrs. Vir¬ 
ginia Margarian of Boston, Massachusetts, Mrs. Sarah 
Manoukian and Gloria Tomasian of Washington, D. C., 
Myron (Mihren) Tomasian of Philadelphia, Pa., John 
Tomasian and Alphonse Tomasian of Washington, 
D. C.” (italics supplied) (Appellants App. 4-5) 

Intent and Purpose of Title 19 Section 104 of the District of 

Columbia Code 

The Compiler’s note to Title 19, Section 104 of D. C. 
Code, 1951 Edition, states: 
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“This section sets forth a British Statute continued 
in force by virtue of the Act of March 3,1901 (31 Stati 
1189, Ch. 854).” 

“Chapter 854, an Act to establish a Code of Law for 
the District of Columbia to take effect in 1902.” 

Chapter One—Laws Remaining In Force 

“Section 1. The common law, all British statutes in 
force in Maryland on the twenty-seventh day of February, 
eighteen hundred and one, the principles of equity and 
admiralty, all general acts of Congress not locally in¬ 
applicable in the District of Columbia and to other places 
under the jurisdiction of the United States, in force at 
the date of the passage of this act shall remain in force 
except insofar as the same are inconsistent with or re¬ 
placed by, some provision of this Code.” 

Purposes of 25 Geo. II A.D. 1752 

Since it is clear that the said sections 104 and 105 of 
Title 19 of the D. C. Code (1951) were lifted, taken from 
and based upon the statute of 25 Geo. II, it becomes im¬ 
portant to know the purpose of that statute as set forth 
therein. The purpose of the said sections 104 and 105 are 
the same as the purpose of Chapter 6 of 25 Geo. II which 
is as follows: 

“Chapter 6. An Act for avoiding and putting an 
end to certain doubts and questions relating to attes¬ 
tation of wills and codicils, concerning real estates in 
that part of Great Britain called England and in his 
Majesty’s colonies and plantations in America.” 

Kilty’s English Statutes In Force in Maryland 1811, 
Page 253. 

From a study of the foregoing purpose of 25 Geo. II, 
it appears clear that Parliament and likewise the Congress 
of the United States intended to eliminate doubts, ques¬ 
tions and the possibility of fraud and not to deprive attest- 
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ing witnesses who are residuary devisees and heirs at law 
and who would take no greater share under the will than as 
heirs at law in the absence of a will. Primarily, the Statute 
of 25 Geo. II and the sections 104 and 105 of Title 19, 
D. C. Code (1951), were passed to validate wills witnessed 
by beneficiaries and to bring relief against the consequences 
of the doctrines, prior to the year 1751, that such wills were 
void and such witnesses were made competent to prove the 
will. 

Appellants Are Entitled to Share Equally in the Estate 

The two appellants herein are two of the specifically 
named residuary legatees and devisees of the will of the 
decedent and as such are entitled to share equally therein 
notwithstanding they attested the execution of said will 
and were examined concerning the execution of said will; 
and notwithstanding the provisions of the District of Co¬ 
lumbia Code, aforesaid, as devisees under the will or as 
heirs at law of the testatrix. 

Sections 104 and 105 of Title 19 of the D. C. Code was 
lifted from the English Statutes, 25 Geo. II Ch. 6, 1752. 

Section V'JLLL of 25 Geo. II, Ch. 6, therein provides as 
follows: 

“Provided always, and be it enacted by the authority 
aforesaid, that this Act or anything herein contained 
shall not extend to the case of an heir at law or any de¬ 
vise in a prior will or codicil of the same testator, exe¬ 
cuted and attested according to said recited Act, or any 
person claiming under them respectively, who has been 
in quiet possession for the space of two years next 

E receding the sixth day of May in the year of our 
ord one thousand seven hundred and fifty-one, as to 
such lands, tenements and hereditaments, whereof he 
has been in quiet possession as aforesaid 

Appellants' Residuary Interest Is Not Forfeited 

The foregoing D. C. Code provisions do not deprive the 
appellants, attesting witnesses of their devise as residuary 
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devisees. A residuary devisee of a share of the residue 
does not forfeit her right by attesting a will. (Gurney v. 
Gurney (1885), 3 Drew 208 ; 44 Digest 275, 1076) (Hals- 
bury’s Statutes of England, Second Edition, VoL 26, page 
1338). 

The words “any beneficial devise” in said section 104, 
and the words “any beneficial estate” do not refer to de¬ 
vise of residnum. The words in those sections are limited 
to any devise other than the residuary clause. Kent v. 
Kent, 106 Va. 199, 55 S.E. 564. 

point n 

Where there is a devise by a testatrix, as in this case, to 
her heir of an estate, the same in quality and quantity as 
the heir would have taken if there had been no will, the 
heir takes by descent as heir, and not as devisee and the 
devise is void. But in order that the rule apply, the estate 
must be precisely the same, both in quality and quantity. 
Landic v. Sims, 1 App. D. C. 507 (D.C. Digest 11). This 
case has never been reversed in the District of Columbia, 
based upon a thorough shepardising thereof. 

As provided in the testatrix’ will, the appellants are 
individually named residuary devisees and their share 
under the will is exactly the same quantity and quality as 
it is in the absence of a will by the laws of descent and 
distribution. D. C. Code, 1951 Edition, Title 18, Sec. 101. 

In the case of Clark v. Smith, 1 Sikold, 241, cited in the 
case of Landic v. Sims, supra, the court said, “the devise 
to the heir then gives him the same interest which he 
would have taken by descent. If it does, the devise is void, 
and the heir takes the interest whatever it is, by descent.” 

In the case of Chaplin v. Lerous, 5 Maule & Selwyn, 14, 
cited in the Landic case, supra, the court said: 

“The rule is not that the person takes by descent, 
rather than by purchase, if he would have taken the 


> 


12 


estate as heir in the event that no will had been made; 
bnt that, if a devise in a will, with or without previous 
charges or other estates carved out, gives to the de¬ 
visee the precise estate which he would have had by 
descent, if that devise were blotted from the will, then 
he is in by descent and not as devisee.” 

Whether the statute of 25 Geo. II was a part of the 
common law of the United States, or not, a statute of this 
sort is in force in most of the states of the union as well as 
England; and a beneficiary is made a competent witness 
by destroying his gift, although it is generally provided, 
as in said 25 Geo. II, that if such beneficiary would have 
taken in case of intestacy, he shall take such portion of the 
testator’s estate as he would have taken if testator had 
died intestate if it does not exceed the interest given him 
by the will. Under such legislation a beneficiary is a com¬ 
petent witness. Elliott v. Brent , 17 D.C. (6 Makey) 98. 

Subscribing Witness Takes 

In most states it has been provided that subscribing wit¬ 
nesses shall be competent notwithstanding devises or be¬ 
quests to them; and, if the will would not be duly executed 
without them, as in the instant case, they shall take only so 
much as they would if the will were not sustained not to 
exceed the amount given them by it See Arkansas Dig. of 
Stat. (1921) Secs. 10529-10531; California Civil Code (Pom. 
1901), Secs. 1282-1283; Colorado Comp. Laws (1921), Sec. 
5190; Illinois Ann. Stat. (1913), Jones & Add. Sec. 11,549; 
Harp v. Parr (1897), 168 Ill. 459, 473. Indiana-Burns Ann. 
Stat. (1914), Sec. 3144; Iowa Code (1919) Sec. 7796. Kansas 
Rev. Stat. (1923), Sec. 22-212. Michigan Comp. L. (1913) 
Secs. 11, 823-4; Minnesota Gen. Stat. (1923) Sec. 8739. 
Missouri Rev. Stat. (1919) Secs. 542-546; Grimm v. Titt- 
man (1892), 113 Mo. 56. 

It is a general rule of law that, where a question of 
statutory construction is one of novel impression, it is 
proper to resort to decisions of courts of other states con- 
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stirring statutory language which is identical or of similar 
import. Indeed, it is highly desirable that a statute be 
given a similar interpretation by the courts of the several 
states wherein it is in force. American Jurisprudence, Vol. 
50, Sec. 323. 


Common Law 

The common law still prevails in the District as to de¬ 
vises and bequests contained in the residuum. George 
Washington University v. Biggs Bank (66 App. D.C. 389, 
88 Fed. (2d) 771. 

At common law, a bequest of personalty which failed of 
distribution would go to the residuum or next of kin, hut 
not so as to devises of realty. George Washington Univer¬ 
sity v. Riggs Bank, supra. 

Devise of Realty Should Not Be Distributed Among the 
Remaining Residuary Devisees 

Page On Wills, Vol. 3, Ch. 23, Sec. 996, page 98, discusses 
the law relating to failure of part or all of residuary clause, 
in general as follows: 

“If the gift which fails is itself a part of all of the 
residue it cannot be said to pass into the residue for 
it is there already. It passes, as in cases of intestacy, 
according to its nature, personalty going to the next 
of kin and realty to the heirs. England —Sykes v. 
Sykes, L. R. 4 Eq. 200; In re Forrest (1931) 1 Ch. 
162; in re McKee (1931) 2 ch. 145. Even if the residue 
is given to two or more, the failure of the gift to one 
k residuary devisee or legatee does not enure to the 

other, if it is not a gift to a class, and the gift which 
has thus failed passes as intestate property. In re 
Forrest, supra, unless testator has indicated a con¬ 
trary intention in the will. ,, (italics supplied). No 
contrary intent appears in the will in this case. 

The devise to the appellants in the instant case was not 
made to a class; it was made to specifically named in¬ 
dividuals including the names of the appellants. 
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In the case of Moffett v. Elemdorf, 152 N.Y. 475, 46 
N.E. 845, 57 Am. St. Rep. 529, it was held that a devise 
to the testator’s aunt, naming her, and to his cousins, 
naming seven persons, each to take an equal share, is not 
a devise to a class, though all the cousins are the children 
of such aunt. 

The case of Kent v. Kent, 106 Va. 199, 55 S.E. 564, is 
authority for the proposition that “Where a residuary 
bequest or devise lapses or is void it goes to the heirs or 
next of kin of the testator, as in cases of intestacy, and 
the same is true where the lapse of invalidity is only as 
to one or more of several residuary legatees or devisees.” 

Under this rule of the Kent case, the shares of the 
appellants herein, in the event they are deprived of their 
full equal one-sixth (1/6) share of their mother’s estate, 
would go as in intestacy among all the six specifically 
named children, heirs of the deceased. In this circum¬ 
stance the appellants would be entitled to one-sixth share 
of the intestate total of two sixths, or one-eighteenth each. 
This would mean that the other four heirs would take 
one-sixth (1/6) share under the will plus an additional one- 
sixth of the two-sixths (2/6) intestate share, that is, the 
appellants would receive only one-eighteenth (IAS) of the 
total estate. The other four heirs each would get one-sixth 
plus one-eighteenth of the total estate. 

Generally speaking, interest on the part of an attesting 
witness is not sufficient to disqualify him unless it is 
demonstrable and capable of precise proof, and is a pecu¬ 
niary or proprietary interest, as distinguished from an 
interest engendered by feeling or sympathy. In the instant 
case the testatrix, with the natural love and affection for 
her six children, wanted each to share and share alike in 
her limited worldly goods; and this mother’s love and 
impartiality for her children was the reason for making 
her will. It is reasonable to believe that she would have 
made no will had she foreseen that her eldest son would 
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have gone to court to deprive his two sisters of their 
equal share of her estate, for without a will, each of her 
children, nnder the law of descent and distribution, would 
have enjoyed equally in her estate. 

Defendants Are Not Described in the Will as or in a Class, But 

by Their Individual Names 

In connection with the argument in the paragraph im¬ 
mediately preceding, the Court’s attention is called again 
to the case of Kent v. Kent, 106 Va. 192, 55 S.E. 564. In 
that case the court said: 

‘‘In Workman v. Workman (Mass), 2 Allen 472, it 
is said: 

“The authorities on this subject conclusively show 
that it is an established general rule of law that when 
the parties to whom a legacy is given are not de¬ 
scribed as a class, but by their individual names, 
though they may constitute a class, the death of any¬ 
one of them before the testator causes a lapse of the 
legacy intended for the legatee so dying. 

“In Moffett v. Elmendorf, 152 N.Y. 475, 46 N.E. 
845, 57 Am . St. Rep. 529, it is held that ‘a devise to 
the testator’s aunt, naming her, and to his cousins, 
naming seven persons, each to take an equal share, is 
not a devise to a class, though all the cousins are the 
children of such aunt. Therefore, upon the death of 
any of such cousins, his or her devise lapses and goes 
into residue.’ 

“While the mere fact that part of the persons com¬ 
prising a class are named is not controlling, when all 
are named, each by his or her name in full, and an 
equal presumption is that they are to take in their 
individual and not in their collective capacity, although 
this may be rebutted by other parts of the will, show¬ 
ing a different intention. 

• 

“The courts invariably attach great importance to 
the designation of the devisees severally by name, and 
to a provision that they shall share the gift in fixed 
and determined proportions. 
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“In Hoppock v. Tucker, 59 N.Y. 202, the devise was 
to three persons by name, and as ‘the children of my 
deceased daughter Ann Maria.’ Chief Justice Church 
said: ‘It must be conceded that the clause, as it is 
written, with its double description, free from the in¬ 
fluence or control of other portions of the will, would, 
according to the adjudicated cases, be construed as 
a personal legacy to each child. The law infers this 
intent from the specification of names, and regards 
the descriptive portion of the clause as intended for 
edification. Citing Ashling v. Knowles, 3 Drew 593; 
Viner v. Francis, 2 Cox Eq. 190; Denn v. Gaskin, Cowp. 
657; Bain v. Lescher, 11 Am. 397.” 

Extent of Adherence to Foreign Construction 

The presumption and general rule that the adoption of 
a foreign statute carries with it the prior construction in 
the originating state is regarded as of special force, and 
strong and persuasive and entitled to great weight and re¬ 
spectful consideration, so that only strong reasons will 
warrant a departure from it. American Jurisprudence, 
Vol. 50, Sec. 459. 

Courts Construe Wills and Statutes Relating Thereto So as to 
Carry Out the Intent of the Testator 

It is now and always was the function and duty of the 
courts to construe wills and statutes relating thereto so 
as to carry out the intent of the testator. 133 A.L.R. 
1286 , Sec. 881 , Page on Wills, Vol. 1. Probate Court Prac¬ 
tice District of Columbia, Second Edition—Mersch Ch. 29 , 
P. 2194 ; First Decennial Digest, Vol. 20 , Sec. 853 ; Rood on 
Wills. 

The words and thoughts of the testatrix are there. They 
have a meaning which cannot be ignored in searching, as 
a Court must, within the four corners of the will, for the 
intention of testatrix. The Court cites Montgomery v. 
Brown, 1905, 25 App. D.C. 490; Ellery v. Washington Loan 
and Trust Co., 1940, 72 App. D.C. 293, 113 F. 2nd 525; 
Brittain v. First Trust & Savings Bank, 8 Cir., 1930, 42 
Fed. 2d 613, Certiorari denied Monter v. Brittain, 282 U.S. 
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896, 51 Sup. Ct 181, 75 L. Ed. 790. See also Probate Court 
Practice District of Columbia, Mersch VoL 2, Sec. 2194. 

CONCLUSION 

Title 19, Sections 104 and 105 of the District of Colum¬ 
bia Code, the purpose of which is to put and end to doubts 
and questions of attestation of wills and to prevent fraud 
and validate wills by depriving beneficial interests of at¬ 
testing witnesses, is not applicable to the appellants herein 
for the following reasons: 

A. The will is valid and properly probated and no fraud 
is involved; therefore the purposes of Title 19, Sec¬ 
tions 104 and 105 have been carried out. 

B. There is no fraud involved and there is no fraud 
alleged in the complaint, and no doubts and questions 
relating to the attestation of the will. 

C. The two appellants are children of the deceased and 
her heirs at law, as are their brothers and sister, in¬ 
cluding the appellee. 

D. As devisees under the will the appellants take pre¬ 
cisely the same estate, both in quality and quantity 
as they would have taken as heirs at law in the ab¬ 
sence of a valid will under the laws of descent and 
distribution. 

In the event the Court holds that the devises to the 
appellants are void; then in that event, they would 
be entitled to share equally as heirs with the other 
heirs in the division and distribution of their two 
one-sixths shares. 

E. The courts of law since time immemorial have never 
departed from the equitable and legal principle of 
carrying out the terms of a will when such terms are 
equitable and natural, and in the absence of any evi¬ 
dence of fraud, duress, coercion or undue influence, 
or doubt or question of the testator’s intention. 

F. The net proceeds involved were derived from the 
sale of real estate and the deed of bargain and sale 
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was of necessity executed by all the devisees. The 
appellee joined with each and every one of the other 
five devisees and heirs at law, in the execution of the 
deed to said property which constituted a contract 
mutually entered into by and between each of the 
parties thereto that each would mutually share equal¬ 
ly in the proceeds derived from the sale by said deed; 
and there was no agreement to the contrary under¬ 
standing introduced in the record or pleadings of 
this case; therefore, the appellee did thereby waive 
any and all right or title to claim any share of the 
proceeds therefrom in excess of that of the other five 
grantors, all of whom share equally therein as de¬ 
visees or heirs at law. 

G. The District of Columbia Code is not the existing 
law; on the contrary it is only the prima facie evi¬ 
dence of existing law (see Preface of District of 
Columbia Code 1951 Edition—Parts I-IV). Therefore, 
the Code is not necessarily controlling. 

H. The appellee did not contend, nor does the statute 
say, that a void legacy or devise necessarily passes 
into the residue. 

L No injustice would be done by holding that Title 19 
Sections 104 and 105 of the Code, supra, is not appli¬ 
cable herein; whereas grave injustice and irreparable 
damage would be done were the court to deprive the 
children of the deceased from taking their precise 
equal share pursuant to the will or in accordance 
with the laws of descent which would carry out the 
natural laws and the purpose of the establishment 
of the courts of justice in America; and at the same 
time would not defeat the purpose of Title 19 Secs. 
104 and 105, supra, to validate the will and prevent 
fraud. The only purposes of the said provisions to 
deprive the beneficial interests of the attesting wit¬ 
nesses who were examined are to validate the will, 
to prevent fraud, and to put an end to doubts and 
questions of attestation relating to the will, none of 
which purposes in the instant case is involved. 

Wherefore, it is respectfully submitted that Title 19, 
Sections 104 and 105 of the District of Columbia Code is 
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not applicable to the instant case, and hence, the appellants 
herein are entitled to share equally as devisees under the 
will or as heirs at law and next of kin pursuant to the laws 
of descent and distribution of the District of Columbia; or 
are, at least, entitled to share equally with the other heirs 
in the division and distribution of their two one-sixths 
shares if such devises are held void pursuant to the Code 
provisions above, and such shares do not pass into the 
residue; and 

Whebefobe, it is submitted that the judgment of the 
Court below should be reversed. 

Respectfully submitted, 

Charles 0. Pbatt 
301 Continental Building 
1012-14th St. N. W. 

Washington 5, D. C. 

Attorney for Appellants 
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1 Filed August 13, 1954 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Probate Court 
C.A. No. 3452- ’54 

John M. Tomasian, 3018 R Street, N. W., Washington, 

D. C., Plaintiff 


v. 

Sarah Manoukian, 4206 River Road, N. W., Washington, 
D. C. and Gloria Tatigian (formerly Gloria Tomasian), 
4306 Fessenden Street, N. W., Washington, D. C., In¬ 
dividually and as Executrices of the estate of Kohar 
Tomasian, deceased, Defendants. 

0 

Complain! for Construction of the Effect of Title 19, Sections 
104 and 105, District of Columbia Code, on Will and for 
Instructions to Executrices 

1. The parties herein are all residents of the District of 
Columbia and this Court has jurisdiction under Title 11, 
Sections 503 and 504 of the District of Columbia Code. 

2. One Kohar Tomasian, a resident of the District of 
Columbia, died on April 12, 1953, leaving a Last Will and 
Testament, a copy of which is attached hereto as plaintiff’s 
exhibit “A”. Said Will was admitted to probate and 
record in the Probate Court for the District of Columbia 
on July 28, 1953, Administration No. 83203, and at that 
time Sarah Manoukian and Gloria Tatigian (formerly 
Gloria Tomasian), defendants herein, were appointed exe¬ 
cutrices of the aforesaid will and estate, which appoint¬ 
ment is still in full force and effect. 

3. The net asset of said estate consists of lot 34 in 
square 2154, improved by premises 1735-37 Wisconsin 
Avenue, N. W., Washington, D. C., and valued in plaintiff’s 
opinion at $25,000.00. 
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2 4. Paragraph 3, the residuary clause of said will, 

gives, devises and bequeaths all the rest and residue 
of the estate, after payment of debts and a bequest of 
$500.00, to testatrix’s six children, namely, Virginia Mar- 
garian, Myron Tomasian, Alphonse Tomasian and, de¬ 
fendants herein, Sarah Manoukian and Gloria Tomasian 
(now Gloria Tatigian) and, plaintiff herein, John M 
Tomasian. 

5. Sarah Manoukian and Gloria Tatigian (formerly 
Tomasian), defendants herein, were the sole attesting wit¬ 
nesses to the execution of the will, and were examined as 
witnesses concerning the execution of said will. By op¬ 
eration of Title 19, Sections 104 and 105 of the District of 
Columbia Code, the said Sarah Manoukian and Gloria 
Tatigian (formerly Tomasian), defendants herein, are 
thereby expressly barred from taking any of the assets of 
said estate. 

6. Defendants qualified as executrices of the estate under 
a special bond whereby they are not required, nor have 
they, rendered an accounting of the estate to the Probate 
Court. Defendants as executrices of the estate have not 
rendered any accounting thereof to the plaintiff. 

Wherefore, the premises considered, the plaintiff re¬ 
spectfully prays: 

i 

1. That the Last Will and Testament of Kohar Toma¬ 
sian, dated 1949, be construed by this Court, and that it 
adjudge, determine and instruct the defendants as to 
their duties as executrices of the estate of the decedent, 
particularly as to the manner in which distribution shall 
be made and the persons to whom it shall be made, as well 
as the proportions thereof, pursuant to paragraph 3, the 
residuary clause of said will; the fact that the defendants 
herein attested the execution of the will and were ex¬ 
amined as witnesses concerning the execution of said will; 
and Title 19, Sections 104 and 105 of the District of Co- 

I 

i 


i 

I 
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lumbia Code, which provides that witnesses to the execu¬ 
tion of a will and persons examined as witnesses con¬ 
cerning the execution of a will shall be totally barred 
from taking from the estate. 

2. And for such other and further relief as to the Court 
seem proper. 

John M. Tomasian 
John M. Tomasian 

Harold T. Grebe 
Attorney for Plaintiff 
3308-14th N. W., D. C. 


State of Maryland, 

County of Montgomery, ss: 

The plaintiff, John M. Tomasian, being duly sworn, de¬ 
poses and says that he has read the foregoing Complaint, 
by him subscribed, that he knows the contents thereof, 
and that the matters and things therein stated he verily be¬ 
lieves to be true. 

Subscribed and sworn to before me this 11th day of 
August, 1954. 

Upton J. Perrell, Jr. 

Comm, expires May 2,1955 N.P. 


3 Filed August 13, 1954 

EXHIBIT “A” 

Copy op Will of Kohak Tomasian 
Last Will and Testament 

I, Kohar Tomasian of Washington, D. C., being over 
the age of 21 years and of sound and disposing mind and 
memory, do make, publish and declare this my Last Will 
and Testament, hereby expressly revoking all wills and 
codicils by me at any time heretofore made. 
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1. I direct that all my just debts, including my funeral 
expenses be paid first. 

2. I give, devise and bequeath the sum of $500.00 to 
Hairenik Association of 212 Stuart Street, Boston, Massa- 
chussetts. 

3. I give, devise and bequeath all of the rest and residue 
of my property, real, personal and mixed, howsoever and 
wheresoever situated, now owned by me or may be ac¬ 
quired hereafter, equally and share and share alike, to 
my six children, namely, Mrs. Virginia Margarian of 
Boston, Massachusetts, Mrs. Sarah Manoukian and Gloria 
Tomasian of Washington, D. C., Myron (Mihran) Toma- 
sian of Philadelphia, Pa., John Tomasian and Alphonse 
Tomasian of Washington, D. C. 

Should any of my said children not survive me but die 
leaving issue, him surviving, then the share of such de¬ 
ceased child or children shall go to such issue by right of 
representation. However, if any of my said children shall 
not survive me but die without issue, him surviving, the 
share of such deceased child or children shall go to my 
surviving children share and share alike. 

4. I hereby nominate and appoint my daughters, Sarah 
Manoukian and Gloria Tomasian, as the executors of this 
my Last Will and Testament. 

In Witness Whereof, I have hereunto set my hand and 
Seal this day of , 1949. 

/s/ Mrs. Kqhar Tomasian (seal) 

The foregoing instrument, consisting of one page was, at 
the date hereof, by said Kohar Tomasian, signed, sealed, 
published and declared to be her last Will and Testament, 
in the presence of us, who, at her request and in her pres- 
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ence and in the presence of each other, have signed onr 
names as witnesses hereto. 

Witnesses: 

/s/ Gloria Tom asian 
/s/ Sarah T. Manoukian 


4 Filed September 2, 1954 

Answer to Complain! for Construction of the Effect of Title 19, 
Sections 104 and 105, District of Columbia Code, on WilL 
and for Instructions to Executrices 

Come now the defendants herein, Sarah Manonkian and 
Gloria Tatigian (formerly Gloria Tomasian) individually 
and as executrices of the estate of Kohar Tomasian, de¬ 
ceased, by their attorney Charles O. Pratt, and respect¬ 
fully show to this Honorable Court as follows: 

1. The defendants herein admit the allegations of para¬ 
graphs one (1), two (2), three (3), and four (4) of plain¬ 
tiff’s complaint filed herein. 

2. The defendants admit in paragraph five of the de¬ 
fendant’s complaint that they were the sole attesting wit¬ 
nesses to the execution of their mother’s will, and that 
they were examined as witnesses concerning the execu¬ 
tion of said will. 

The defendants herein deny that they are expressly 
barred, from taking their share under the said will pur¬ 
suant to Title 19, Sections 104 and 105 of the District of 
Columbia Code, on the following grounds: 

(a) The defendants are daughters of the deceased 
testatrix. 

(b) The said will, in paragraph three (3), the residuary 
clause gives, devises and bequeaths equally and share and 
share alike to the six children of the testatrix, including 
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the defendants named herein. The will does not make any 
change from the natural course of descent 

5 (c) The complaint herein does not allege any 

duress, coercion or undue influence upon the 
testator by her daughters, who witnessed her will and 
who were examined as witnesses to the execution of said 
will 

(d) The said daughters will take under the said will 
only that same equal share to which they would be entitled 
by operation of law under letters of administration had 
their deceased mother died intestate. 

(e) The law of the land, the natural law on which our 
common law is based and the statutory laws applicable 
which were enacted to express legislative intent, were 
founded on the principle of doing justice and carrying out 
the natural desires and wishes of the person departing 
this life; and what could be more natural and fair than 
that a mother provide that all of her children should 
share and share alike in her worldly goods? 

(f) Whether the statute of Geo. II was a part of the 
common law of the United States or not, a statute of this 
sort, namely Title 19, Sections 104 and 105 of the District 
nf Columbia Code, is in force in most of the states of the 
Union, as well as England; and under such laws a bene¬ 
ficiary is made a competent witness to the execution of 
the will by destroying her gift; although it is generally 
provided that if such beneficiary would have taken in case 
of intestacy, she shall take such portion of testatrix’s 
estate as she would have taken if testatrix had died in¬ 
testate if that share does not exceed the interest given 
her by the will. Under such legislation a beneficiary is a 
competent witness. The effect of the statutory provisions 
is to make such attesting witnesses competent to prove 
the will so that the wishes of the testatrix could and would 
be carried out under the guidance and protection of stat¬ 
utory law. 
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(g) The Congress did not intend to require a beneficiary, 
under the circumstances herein, who witnessed, in her 
ignorance of the law, the will of her mother, to be examined 
as witness to said will for the purpose of validating 
6 said will for probate and at the same time thereby 
deprive that witness of her equal share under said 
will so attested by her as required by law. 

3. The defendants admit the allegation of the plaintiff 
in paragraph six (6) that they qualified as executrices 
of the estate under a special bond whereby they are not 
required to render an account of the estate to the Pro¬ 
bate Court. 

The defendants as executrices of the estate admit that 
they have not rendered any official or final accounting 
thereof to the plaintiff or any other beneficiary under the 
said will for the reason that the estate is not yet ready 
for closing and/or distribution of assets, and any account¬ 
ing would be incomplete and inadequate. The estate has 
more debts than assets of personal property with which to 
pay said debts, and the said beneficiaries named in the will 
who are defendants herein have advanced funds to the 
estate to pay such debts and claims as rapidly as they 
and other named beneficiaries could afford to do so. 

The defendants herein through their legal counsel have 
gone over and exhibited on several occasions to the plain¬ 
tiff herein, every item of accounting in his possession and 
has discussed every debt and claim, and accounting de¬ 
tail to which inquiry has been made by said plaintiff to 
the best of his ability. 

The only real asset of the said estate consists of the 
real estate described in the third (3rd) paragraph of 
plaintiff’s complaint and at the present time the said six 
children of the deceased have individually executed a con¬ 
tract to sell said property for a price of $25,500.00, and 
this will constitute the only assets of the estate for dis- 
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tribution to said heirs after debts and claims are paid 
from said funds. The title to the real estate passes to the 
heirs under the will and does not become a part of the 
estate, unless it must be sold to pay creditors. 

7 Wherefore, the premises considered, your de¬ 

fendants respectfully pray: 

1. That this Honorable Court adjudge, order and decree 
that the defendants herein be entitled to take their equal 
share in accordance with the terms of their mother’s will 
in the same manner as their sister and brothers, and 

2. That this Honorable Court dismiss the complaint 
herein; and 

3. That this Honorable Court grant such other and 
further relief as to the court seems just and proper. 

Charles 0. Pratt 
Charles O. Pratt 
Counsel for Defendants 


8 Filed March 15, 1955 

Motion to Dismiss 

The defendants move the Court as follows: 

1. To dismiss the action as to the executrices because 
title to the property which is the subject of this suit is not 
in them, but is in all the devisees pursuant to the will of 
the deceased; and because the appointment by the Pro¬ 
bate Court of the defendant’s in their capacity as execu¬ 
trices does not place in them any responsibility over the 
control or distribution of the funds derived from the real 
estate involved herein. 

2. To dismiss the action against the two defendants 
named in this case in their capacity as individuals because 
the plaintiff has not named and/or served all of the de- 





fendants, that is the six devisees including himself, all of 
whom have interests in the estate herein and whose inter¬ 
ests would be affected by any order of the Court in this 
action; and because, in accordance with the terms and pro¬ 
visions of the probated will of the deceased, title to the 
proceeds derived from the real estate descended directly 
to them, share and share alike, pursuant to said will or 
pursuant to the law of descent and distribution in the ab¬ 
sence of a valid will. 

3. And the defendants herein pray for such other and 
further relief as to the Court may seem just and proper. 

Charles 0. Pkatt 
Charles O. Pratt, 

Counsel for Defendants 

11 Filed March 24, 1955 

Answer to Motion to Dismiss 

Comes now the plaintiff, John Tomasian, and moves the 
Court to deny defendants’ Motion to Dismiss and for 
reasons states: 

1. While title to subject property is in all the devisees, as 
alleged, said executrices are making claim to a portion 
of said property as commission for their services. If, as 
alleged, defendant executrices have no control over said 
property then they are entitled to no part of said prop¬ 
erty as their commission. Conversely, if they in fact have 
control over said property this Court has jurisdiction to 
direct said executrices in the distribution of the proceeds 
of said property. 

2. The other three devisees referred to by defendants 
are not necessary parties to this action, inasmuch as, 
should the Court rule that defendants herein are not en¬ 
titled to share in distribution of the estate, then said 
devisees’ share would be increased over the share pur- 
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ported to be given by the will. On the other hand, if the 
Court holds that the defendants are entitled to share in 
distribution of this estate then said three devisees would 
receive the share as given by the will. 

Wherefore, plaintiff prays that the Motion to Dismiss 
be denied, and for such other and further relief as to the 
Court seems just. , 

Harold T- Grier, 

Harold T. Grier 
Attorney for Plaintiff 


13 Filed April 29,1955 

Plaintiffs Motion for Summary Judgment 

Plaintiff herein by Harold T. Grier, his attorney, re¬ 
spectfully requests this Court to enter an order herein 
granting Summary Judgment to the plaintiff for a part 
of the relief requested in the Complaint, on the ground 
that there is no genuine issue of material fact and that 
the plaintiff is entitled to a judgment as a matter of law, 
to the effect: 

1. That Sarah Manoukian and Gloria Tatigian, for¬ 
merly Gloria Tomasian, defendants herein, having been the 
sole attesting witnesses to the execution of the will of the 
decedent, and having been examined as witnesses con¬ 
cerning the execution of said will, be adjudged and de¬ 
creed to be totally barred from participating in the said 
estate. 

2. That said defendants ’ shares of the estate shall be 
distributed among the remaining residuary legatees and 
devisees, namely, Virginia Margarian, Myron Tomasian, 
Alphonse Tomasian, and John M. Tomasian, share and 
share alike. 
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3. Tliat the defendants in their capacity as executrices 
have no right to custody or control of the proceeds of the 
sale of the real estate herein. 

4. That the defendants be required to endorse and de¬ 
posit the check, representing the proceeds of the sale of 
the realty herein, in some bank or building and loan asso¬ 
ciation. 

5. That the defendants be required to deposit the check, 
aforesaid, in the names of and subject to the order of the 
four remaining residuary legatees and devisees, namely, 
Virginia Margarian, Myron Tomasian, Alphonse Tomasian, 
and John M. Tomasian. 

Harold T. Grier 
Harold T. Grier 
Attorney for plaintiffs 


17 Harold T. Grier 

Harold T. Grier 
Attorney for plaintiff 
3308-14th St., N. W. 
Washington 10, D. C. 
JUniper 9-4564 


19 Filed April 29, 1955 

Order 

This cause came on to be heard on defendants’ Motion 
To Dismiss, and the Court having considered the plead¬ 
ings in this action, and having heard the argument of 
counsel, it is by the Court, this 29 day of April, 1955, 

Ordered, that the Motion To Dismiss is, and the same is 
hereby Denied. 

Edwaed M. Curran 
Judge 
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20 Filed May 13, 1955 

Defendants' Answer to Plaintiff's Motion for Summary Judg¬ 
ment and Defendants' Motion to Dismiss or Deny Plain¬ 
tiff's Motion for Summary Judgment, and Defendants' Mo¬ 
tion for Summary Judgment on Their Behalf 

« 

The defendants herein, individually and as executrices 
of the Estate of Kohar Tomasian, deceased, by their at¬ 
torney, Charles O. Pratt, respectfully answer Plaintiff’s 
motion for summary judgment, and move this Honorable 
Court to enter an order dismissing or denying plaintiff’s 
motion for summary judgment, and denying the relief re¬ 
quested therein by plaintiff; and the said defendants 
hereby respectfully move this Honorable Court to enter 
an order for summary judgment that they are entitled to 
share equally in the estate of their deceased mother, 
Kohar Tomasian, with their brothers and sister, pursuant 
to the provision in the residuary clause of the probated 
will of said deceased and/or as heirs at law according to 
the law of descent and distribution of the District of Co¬ 
lumbia and pursuant to principles of common law and 
equity in said District 

Defendants’ Answer to Plaintiff’s Motion for 
Summary Judgment 

The defendants admit that there is no genuine issue of 
material fact relating to their right to share equally in 
said estate, and state that the defendants are entitled to 
a judgment to that effect as a matter of law for reasons 
set forth herein below. 

1. The defendants admit that they are the sole attesting 
witnesses to the execution of the will of the decedent and 
they were examined as witnesses concerning the execution 
of said will; and defendants deny that they should 

21 be totally barred from participating in the said 
estate for reasons herein set forth below. 
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2. The defendants deny that their shares should be dis¬ 
tributed to the remaining residuary legatees and devisees 
for reasons set forth below. 

3. The defendants admit that in their capacity as execu¬ 
trices they have no right to exclusive custody or control 
of the proceeds of the sale of the real estate herein, and 
therefore they cannot demand that plaintiff endorse said 
check. 

4. The defendants do not object to the entry of an order 
requiring them and the plaintiff to endorse and deposit 
the check described in paragraph 4 of plaintiff’s motion. 
The defendants allege that plaintiff has failed and re¬ 
fused and still fails and refuses to endorse said check, al¬ 
though requested many times to do so, and although he 
has verbally agreed to do so. 

5. The defendants deny that they should be required to 
deposit said check solely in the names of and subject 
solely to the order of the four remaining named residuary 
legatees and devisees; and defendants allege herein that 
the said check should be deposited in their names and 
subject to their order also, as well as in the names and 
subject to the order of the said remaining residuary 
legatees and devisees for reasons set forth hereinbelow; 
that is, the said check should be endorsed by each of the 
six named devisees and heirs at law and deposited to their 
joint credit. 


Statement of Facts 

1. That Mrs. Kohar Tomasian, late a citizen of the 
United States of America and a resident of the District 
of Columbia, departed this life on the 12th day of April, 
1953; that the said decedent left a paper writing in the 
nature of a Last Will and Testament bearing date of 1949, 
approximately four (4) years before her death, in which 
the defendants herein were named executrices and in 
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which, after making a specific or special bequest to a 
charitable institution, she gave, devised and bequeathed 
all the rest and residue of her estate to her six children, 
naming each one, share and share alike, which said 
22 Last Will and Testament was filed in the office of 
the Register of Wills for the District of Columbia; 

2. That the said testator was survived by the following 
six children, each one of them being at the time of her 
death over the age of 21 years, and otherwise sui juris: 

Mrs. Sarah Manoukian, 4206 River Road, N. W., Wash¬ 
ington, D. 0. 

Mr. John Tomasian, 3018 R. Street, N. W., Washington, 
D. C. 

Mr. Myron Tomasian, 2750 A Chalmers Ave., Phila¬ 
delphia, Pa. 

Mrs. Virginia Margarian, Long Pond Rd., RFD #2, 
Lowell, Mass. 

Mr. Alphonse Tomasian, 4206 River Road, Washington, 
D. C. 

Mrs. Gloria Tatigian (born Gloria Tomasian) 4306 
Fessenden, St, N. W., Washington, D. C. 

and the testatrix left no other heirs at law or next of kin. 

3. That the defendants, Sarah Manoukian and Gloria 
Tatigian, filed a petition for letters testamentary and 
praying that such letters testamentary be granted unto 
them and that they be authorized to file a special bond. 

4. That each one of the aforesaid six children executed 
and filed a Waiver and Consent to Probate said Last Will 
and Testament wherein each expressly waived citation or 
notice of publication insofar as each was concerned; and 
each expressly waived his or her right to file a caveat to 
said will, and each consented and requested that the said 
will be admitted to probate and record as the Last Will 
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and Testament of the decedent; that Letters Testamen¬ 
tary be granted to Sarah Manoukian and Gloria Tatigian, 
formerly Gloria Tomasian, executrices nominated in said 
will, and defendants herein, under Special Undertaking; 
and that they, the defendants herein, he not required to 
file bond for faithful performance of trust in them re¬ 
posed, insofar as their individual interest in said estate 
was concerned. 

5. The testatrix was a native of Armenia of limited 
education who came to the United States of America. She 
was not educated in the ways, customs and laws of her 
adopted country and when she decided to make her 
23 last will and testament she consulted a friend of 
Armenian extraction, who had been educated in the 
United States, and who spoke and understood her lan¬ 
guage, and she told him that she wanted to prepare her 
will, and that after making a special bequest to a chari¬ 
table institution, she wanted each of her children to share 
and share alike in her estate. He prepared the will in ac¬ 
cordance with her wishes and turned it over to her for 
execution. She, not being aware of the legal problems 
that could arise as the result of the District of Columbia 
Code provisions, innocently and in such ignorance of the 
law, requested her two daughters, the defendants herein, 
to witness her will. The defendants’ herein complied with 
their mother’s request and served as sole attesting wit¬ 
nesses to her will. At the time Gloria (Tomasian) Tatti- 
gian signed the will as a witness she was in the room 
with her mother, who had previously signed the will at a 
table in the other corner of the room, and who thereafter 
said to her, in effect, this is my will, will you please sign 
as witness, and she took the will back to the table or desk 
and signed as witness. Several days later her mother 
took her will over to the home of her eldest daughter, 
Sarah Manoukian, handed the Will to her on the porch, 
saying that it was her will, and requested Sarah to sign 
said will as a witness. Sarah left her mother on the porch 
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and went into her house where she signed said will as a 
witness. 

6. The said Sarah and Gloria were thereby the sole 
attesting witnesses to their mother’s last will and testa¬ 
ment and were according to law examined as witnesses 
concerning the execution of said will. 

7. Said defendants, together with their aforesaid 
brothers and sister, were individually named as residuary 
devisees and legatees, share and share alike, of said will. 

8. On July 28, 1953, the United States District Court 
for the District of Columbia, Holding Probate Court, en¬ 
tered an order admitting the said will of Kohar Tomasian 
to probate and record. 

24 9. On August 11, 1953, Bolitha J. Laws, Chief 

Judge of the United States District Court, Holding 
Probate Court, entered an Order appointing Sarah Manou- 
kian and Gloria Tatigian executrices of the said will and 
committing unto them administration of all the money, 
goods, chattels, rights and credits of the said deceased; 
and immediately thereafter the said executrices assumed 
said responsibility and worked hard and efficiently to han¬ 
dle the affairs of the estate from that date up to the present 
time. 

10. On August 13, 1954, more than a year after the will 
was probated the plaintiff sued the defendants herein to 
deprive them of their share of the estate. 

11. The personal estate amounted to little or nothing 
and was not adequate to pay outstanding bills for hospital, 
medical, utilities and other miscellaneous accounts, part 
of which bills was paid by the parties to this suit. 

12. The only asset of value in the estate was real estate 
consisting of a building equipped as a store on the first 
floor and an apartment dwelling on the second floor. This 
building was not occupied by any paying tenants at the 
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date of the testatrix’ death. This property was devised in 
the residuary clause of said will to said six children by 
name. 

13. The executrices negotiated for the lease of said build¬ 
ing but the plaintiff refused to execute the lease with the 
other children. Later he, without conferring with the 
other five children, took occupancy of the store part of 
the building and carried on his business of selling and 
trading in antiques, etc., without paying any rent to the 
estate. 

14. Subsequently, the said property was sold through a 
real estate broker for the price of $25,500.00. The deed, 
according to the terms of the residuary clause in the will, 
was executed by each of the said six children, including the 
parties hereto; and after settlement costs, the special or 
specific bequest and outstanding bills were paid, the title 
company issued its check in the amount of $23,352.68, pay¬ 
able to all six children named in the residuary clause, 
representing the net proceeds of the sale. This check has 

been and is in the custody of the executrices and 
25 has been and is in the safe in the office of Charles 

0. Pratt, Attorney for the Estate. 

15. Numerous conferences have been held and corre¬ 
spondence written to settle the claims of the plaintiff and 
defendants without success. All the parties in conference 
on or about December 4, 1954 agreed on terms of payment 
of part of the claims, executrices fees, attorney’s fee and 
accountant’s fee, and to endorse the check and deposit the 
same to the. credit of all for determination of the court or 
future mutual agreement. The plaintiff the next day noti¬ 
fied executrices that he would not carry out the terms of 
the agreement and would not endorse the check for deposit 
unless it was agreed that no one would be reimbursed for 
funds advanced to the estate, or paid their claims on their 
share of the estate, until the court determined the matter. 
As the result of the foregoing restrictions placed upon 
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the endorsement of the check by the plaintiff and the lawsuit 
by him to deprive his sisters of their lawful share of their 
mother’s estate, none of the parties to this suit has en¬ 
dorsed said check. 

16. The plaintiff went to Florida for a rest or vacation 
for several weeks early this year and during that time he 
still refused to endorse the check. Upon his return further 
requests and negotiations were undertaken to settle the 
whole matter without success. 

17. Your defendants herein, individually and as execu¬ 
trices of the estate of Kohar Tomasian, deceased, by 
Charles 0. Pratt, attorney for them, in their individual and 
official capacities as executrices, respectfully moves this 
Honorable Court to enter a judgment herein dismissing or 
denying Plaintiff’s Motion For Summary Judgment, and 
further move the Court for summary judgment to the effect 
that they are entitled to share equally in the estate of their 
deceased mother, Kohar Tomasian, as residuary devisees 
pursuant to the provision of the residuary clause of the 
probated will of said textatrix and/or as heirs at law 
according to the law of descent and distribution of the 
District of Columbia and pursuant to the well established 
principles of common law and equity in said District of 
Columbia. 

**••*•*••* 

35 Wherefore, the premises considered, your defend- • 
ants respectfully pray: 

1. That this Honorable Court enter an Order dismissing 
or denying plaintiff’s motion for summary judgment. 

2. That this Honorable Court enter an Order granting 
defendants’ Motion For Summary Judgment to the effect 
that the defendants are entitled to take their equal, one 
sixth (1/6) share of the residue of their mother’s testa¬ 
trix’ estate, to the same extent and in the same manner and 
amount as their sister and "brothers, pursuant to the pro- 




vision in the residuary clause of the probated will herein, 
and/or as heirs at law according to the law of descent and 
distribution of the District of Columbia and in accordance 
with the principles of common law and equity in said 
District. 

3. That this Honorable Court grant such other and fur¬ 
ther relief to the defendants as to the Court seems just 
and proper. 

Chasms 0. Pratt 
Charles 0. Pratt, 

Counsel for Defendants 
1012 - 14th St. N. W., 
Washington 5, D. C. 
STerling 3-3522 


45 Filed June 15,1955 

Defendants' Motion to Dismiss Plaintiff's Complaint and to 
Dismiss Plaintiff's Motion for Summary Judgment, on the 
Grounds of the Statute of Limitations 

The defendants herein, individually and as executrices 
of the Estate of Kohar Tomasian, deceased, by their at¬ 
torney, Charles 0. Pratt, respectfully move this Honorable 
Court to enter an order dismissing Plaintiff’s Complaint 
filed herein and dismissing Plaintiff’s Motion for Summary 
Judgment on the ground that the said Complaint is barred 
by Virtue of the Statute of Limitations based upon the 
following undisputed facts set forth in the record and the 
pleadings in this case: 

1. The Order to admit the Will to probate was entered 
in this Court on July 28, 1953. 

2. Letters testamentary were granted by this Court on 
August 11, 1953. 

3. The Plaintiff’s ** Complaint for Construction of the 
Effect of Title 19, Sections 104 and 105, District of Co- 


lumbia Code, on Will, and For Instructions to Executors” 
was filed in this Court more than one year after the will 
was probated and letters testamentary were granted, 
namely on August 13, 1954. 

4. Title 12, Section 201 of the District of Columbia Code, 

1951 Edition provides: 4 ‘No action shall be brought 
46 for any statutory penalty or forfeiture after one 
year from the time when the rights to maintain any 
such action shall have accrued.” (Emphasis supplied). 

5. Title 12, Section 202 of the Code of the District of 
Columbia, supra, provides: 

“In suits against the estate of a deceased person, in 
computing the time of limitation, the interval, not exceed¬ 
ing two years, between the death of the deceased and the 
granting of letters testamentary or of administration shall 
not be counted as part of said time of limitation” (Mar. 
3, 1901, 31 Stat. 1389, Ch. 354, Sec. 1266; June 30, 1902, 
32 Stat 542, Ch. 1329). 

6. Title 22, Section 1403 of the Code of the District of 
Columbia, supra, provides as follows: 

“Whoever, during the life of a testator or after his death 
shall, for a fraudulent purpose, take and carry away a will, 
codicil, or other testamentary instrument, or destroy, 
mutilate, or secrete the same, whether it relates to personal 
or real property, shall suffer imprisonment for not more 
than five years.” (Emphasis supplied) 

“If any person in whose possession or custody a will 
or codicil shall be after the death of a testator or testatrix 
shall willfully neglect to deliver the same to the District 
Court of the United States for the District of Columbia, 
holding a special term of a probate Court, or to the register 
of wills, or some executor named in the will, for the space 
of three calendar months after death of the testator or 
testatrix shall be known to him, the person thus offending 
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shall be punished by a fine not exceeding five hundred 
dollars ($500). 

7. Title 19, Section 104 of the District of Columbia Code, 
supra, provides that devises, etc. to attesting witnesses 
shall “be utterly null and void”. 

8. Title 19,. Section 105, of the District of Columbia 
47 Code, supra, provides that attesting devisee shall not 
retain nor demand any property under the will or 
codicil. 

9. Black’s Law Dictionary, Second Edition defines the 
word “Forfeit” as follows: 

“To lose an estate, a franchise, or other property belong¬ 
ing to one, by the act of the lam, and as a consequence of 
some misfeasance, negligence, or omission” State v. Balti¬ 
more & O.R. Co., 12 Gill & J. (Md.) 432, 38 Am. Dec. 319. 

“The further ideas connoted by this term are that it is a 
deprivation, (that is, against the will of the losing party,) 
and that property is either transferred to another or re¬ 
sumed by the original grantor.” 

“To incur a penalty.” 

10. Bouvier’s Law Dictionary, Vol. I, A-l, defines the 
word “Forfeiture” as follows: 

“a punishment annexed by law to some illegal act or 
negligence in the owner of lands, tenements, or heredita¬ 
ments, whereby he loses all his interest therein, and they 
become vested in the party injured as a recompense for 
the wrong which he alone or the public together with him¬ 
self, hath sustained.” 

“Forfeiture by alienation, the English law, estates less 
than a fee may be forfeited to a party entitled to the residu¬ 
ary interest by a breach of duty in the owner of the par¬ 
ticular estate; • • • ” 
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11. In view of the foregoing it is respectfully submitted 
that Title 19, Sections 104 and 105, of the District of 
Columbia Code, supra are forfeiture statutes and if ap¬ 
plied to the instant case as prayed for by the plaintiff 
herein, would result in a forfeiture of the beneficial interest 
of the defendants herein who were required by law indi¬ 
cated above to file the will of their mother for probate 

48 and to be examined as attesting witnesses; and there¬ 
fore, the statute of limitations cited above is applica¬ 
ble and is a bar to the complaint herein which was filed 
more than a year after the said statute started to run. 

12. Wherefore, the premises considered, your defendants 
respectfully pray for reasons set forth above, and pursuant 
to Buie 8 (c) of “Buies of Civil Procedure for the District 
Courts of the United States”; 

1. That defendants motion to dismiss plaintiff’s com¬ 
plaint herein be granted. 

2. That plaintiff’s motion for summary judgment be 
dismissed or denied. 

3. That this Honorable Court grant such other and 
further relief to the defendants as to the Court seems 
just and proper. 

Chari.es O. Pratt 
Charles O. Pratt, 

Attorney for defendants 
1012 Fourteenth Street, N.W. 
Washington 5, D. C. 

Sterling 3-3522 


49 Filed June 23, 1955 

Plaintiffs Answer to Defendants* Motion to Dismiss 

Comes now the plaintiff, John M. Tomasian, by his at¬ 
torney, Harold T. Crier, and moves the Court to deny 
defendants’ motion to dismiss and for reasons states: 
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1. The defense of the statute of limitations, now set up 
by defendants for the first time, is an affirmative defense. 
Defendants failed to assert said defense in dne time and in 
proper form and have thereby waived it. Defendants’ 
subsequent motion to dismiss (the pending motion) does 
not revive this defense which has been waived. Therefore, 
defendants’ motion which tardily raises the defense of 
limitations, which they have waived, should be denied. 

2. Title 19, Sections 104,105, of the District of Columbia 
Code are not penalty or forfeiture statutes, as contended 
by defendants. Therefore the one year limitation of Title 
12, Section 201, of the District of Columbia Code does not 
apply. The limitations which does apply is the “Actions 
not specified” portion of the same Title 12, Section 201, 
the period of limitations of which is three years. The said 
period of three years has not run, therefore defendants’ 
motion is invalid, and should be denied. 


54 Whebefobe, the premises considered, plaintiff re¬ 
spectfully prays: 

1. That defendants’ motion to dismiss on grounds of 
limitations be denied. 

2. For such other and further relief as to the Court 
seems meet and proper. 

Harold T. G-bieb 
Harold T. Grier 
Attorney for plaintiff. 


55 * Filed June 28,1955 

Memorandum 

Defendants’ motion to dismiss plaintiff’s complaint and 
to dismiss plaintiff’s motion for summary judgment on 
the grounds of the Statute of Limitations is denied. Plain- 


i 
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tiff’s motion for summary judgment is granted, and the 
defendants’ motion for summary judgment is denied. The 
defendants being the sole attesting witnesses to the will of 
the late Kohar Tomasian, and also having been examined 
as witnesses concerning the execution of the will, are barred 
from taking any share in the estate as any such devise, 
legacy, estate, interest, gift or appointment, so far as 
concerns them, is null and void; and their void shares shall 
be included in the residuary clause of the will, and the 
four remaining residuary devises and legatees, namely, 
John M. Tomasian, Myron Tomasian, Virginia Margarian 
and Alphonse Tomasian, shall take the whole of the estate. 
Counsel for the plaintiff will prepare the appropriate order. 

Edwa&d M. Ctteran 
Judge 


56 Filed July 18, 1955 

Findings of Fad, Conclusions of Law, and Order Granting 
Motion for Summary Judgment 

Upon consideration of the motion of the plaintiff for 
summary judgment, the cross-motion of defendants for 
summary judgment, the affidavits filed in support and in 
opposition thereto, the motion of defendants to dismiss the 
plaintiff’s complaint and motion for summary judgment 
on the grounds of the Statute of Limitations, and the an¬ 
swer of plaintiff thereto, upon consideration of the plead¬ 
ings herein and argument of counsel, the Court made the 
following— 

Findings op Fact 

The defendants, Sarah Manoukian and Gloria Tatigian 
(formerly Gloria Tomasian), were the sole attesting wit¬ 
nesses to the will of the late Kohar Tomasian, and were 
also examined as witnesses concerning the execution of 
the will. 
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Conclusions op Law 

1. The defendants, Sarah Manonkian and Gloria Tatigian 
(formerly Gloria Tomasian), are barred from taking any 
share in the estate, and any such devise, legacy, estate, 
interest, gift, or appointment, so far as concerns them, 
is null and void. 

2. The foregoing null and void devises, legacies, estates, 
interest, gift or appointment shall be included in the residu¬ 
ary clause of the will. 

57 Judgment of the Court 

On the basis of the foregoing findings of fact and con¬ 
clusions of law, it is by the Court, this 14 day of July, 1955, 
Adjudged, Ordered, and Decreed as follows: 

1. Defendants’ motion to dismiss plaintiff’s complaint 
and to dismiss plaintiff’s motion for summary judgment on 
the grounds of the Statute of Limitations is denied. 

2. Defendants’ motion for summary judgment is denied. 

3. Plaintiff’s motion for summary judgment is granted. 

4. The defendants, Sarah Manonkian and Gloria Tatigian 
(formerly Gloria Tomasian), are barred from taking any 
share in the estate. 

5. Any devise, legacy, estate, interest, gift or appoint¬ 
ment, so far as concerns the defendants, is null and void; 
and their void shares shall be included in the residuary 
clause of the will. 

6. The four remaining devisees and legatees, John M. 
Tomasian, Myron Tomasian, Virginia Margarian, and 
Alphonse Tomasian, shall take the whole of the estate. 

Edward M. Cubban 
Judge 
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58 Filed Aug. 13,1955 

Notice of Appeal 

Notice is hereby given this 12th day of August, 1955, 
that Sarah Manoukian and Gloria Tatigian (formely Gloria 
Tomasian) Individually and as executrices of the Estate 
of Kohar Tomasian, Deceased, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the July 
18 day of 1955 in favor of John Tomasian against said 
Sarah Manoukian and Gloria Tatigian. 

Charles 0. Pratt 
Attorney for 

Sarah Manoukian and Gloria 
Tatigian Defendants 
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